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away at a high rate of speed. Therefore, plaintiff demands exemplary damages against defendant
according to proof, pursuant to Civil Code, §3340.” '

2. Page 5, paragraph 24, which states: “Defendant’s failure to stop and exchange
information caused an independent witness to chase after Defendant’s car (after the Defendant’s
care returned to the scene of the accident a number of minutes later) in order to obtain
Defendant’s license plate number, which would later be investigated by police.

3. Plaintiff’s prayer for relief, Item C on page 5 of the First Amended Complaint,

which states: “Exemplary damages according to proof, pursuant to Civil Code, § 3340.”

DATED: September Z_LL, 2009 Respectfully submitted,
LAW OFFICES OF STEVEN D. LEVINE

By: wa\ 0. UG )i

RUSSELL P. MCQUOWN'

Attorney for Defendants

HOUSHANG TABATABI, erroneously
sued & served as HOUSHANG
TABATABAI and PASHA TABATABI,
erroneously sued & served as PASHA
TABATABAI
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NOTICE OF MOTION AND MOTION TO STRIKE THE EXEMPLARY DAMAGES
FROM PLAINTIFF’S FIRST AMENDED COMPLAINT
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LAW OFFICES OF STEVEN D. LEVINE
990 West 190th Street, Suite 350
Torrance, CA 90502

Telephone: 310-965-5104

By: RUSSELL P, MCQUOWN
State Bar No. 107651

Our File No. 0130266190.1-RTV

Attomeys for Defendant(s):
HOUSHANG TABATABI, erroneously sued & served as HOUSHANG TABATABAI

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ORANGE, CENTRAL JUSTICE CENTER

JAMES TRENBEATH, CASE NO. 30-2009-00291099
Plaintiff, ANSWER TO COMPLAINT
vs Judge: Josephine Tucker
' Dept.: W-12 '
HOUSHANG TABATABAI and

DOES 1-10, Inclusive,

Defendants.

Defendant(s), HOUSHANG TABATABI, erroneously sued & served as HOUSHANG

TABATABALI allege(s) as follows:
1. The Defendant(s)), HOUSHANG TABATABI, erroneously sued & served as

HOUSHANG TABATABAI, answering all the paragraphs in the unverified Complaint herein

and by virtue of the provisions of the California Code of Civil Procedure Section 431.30, now

generally denies/deny each and every allegation therein contained and the whole thereof.
FIRST AFFIRMATIVE DEFENSE

2. That the cause of action stated in the Complaint herein is barred by the provisions

of California Code of Civil Procedure Section 335.1, of the. For actions arising out of incidents

occurring before January 1, 2003, former California Code of Civil Procedure Section 340 V

EXHIBIT £

subdivision 3 applies.
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SECOND AFFIRMATIVE DEFENSE

3. That the Complaint on file herein fails to state facts sufficient to constitute a cause

of action entitling each and every Plaintiff to prejudgment interest.

THIRD AFFIRMATIVE DEFENSE

4. Each and every Plaintiff has failed to state facts sufficient to constitute a cause of

action against any answering party herein.
FOURTH AFFIRMATIVE DEFENSE

5. That the Complaint is barred by California Code of Civil Procedure Section 474

and case law interpreting said Code.
FIFTH AFFIRMATIVE DEFENSE

6. That at the alleged time and place in question, each and every Plaintiff so
negligently and carelessly acted as to proximately cause and contribute to the happening of the

accident complained of, and to whatever injury or damage, if any, each and every Plaintiff claims

to have sustained therefrom.
SIXTH AFFIRMATIVE DEFENSE

7. That if any Plaintiff(s) received any injuries, and/or damages, if any, as a result of
the incident complained of herein, then said Plaintiff(s) proximately caused, aggravated and/or
failed to take proper action to mitigate and/or reduce said injuries if any, or damages, if any.

SEVENTH AFFIRMATIVE DEFENSE

8. Defendant(s) liability, if any, for each and every Plaintiff(s) non-economic

damages, is limited to Defendant(s) proportionate share of fault in accordance with California

Civil Code Section 1431.2.
EIGHTH AFFIRMATIVE DEFENSE

9. If it should be found that any answering party herein is in any manner legally
responsible for injuries or damages, if any, sustained by any Plaintiff(s), which supposition is not
admitted but merely stated for the purpose of this defense, that any such injuries or damages
found to have been incurred or suffered by said Plaintiff(s) in this action was proximately

contributed to or by other Defendant(s) or Cross-Defendant(s) in this case, whether served or not
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served and/or by other persons or companies, whether made parties to this action or not, be
determined and prorated, and that any judgment that might be rendered against any answering
party herein be reduced not only by that degree of contributory negligence and/or assumption of
risk found to exist as to any Plaintiff(s), but also as to the total of that degree of negligence
and/or fault found to exist as to said other persons or companies.

NINTH AFFIRMATIVE DEFENSE

10. At all times relevant on and before the date of the accident alleged herein, each

and every Plaintiff had actual knowledge of the particular danger, if any there was, involved in

the activities referred to in the Complaint, and knew and understood the degree of the risk

involved, and is therefore barred from recovery of any damages as a matter of law.
TENTH AFFIRMATIVE DEFENSE

11.  Defendant(s) are informed and believe and thereon allege that at all relevant times

Plaintiff is/are barred from recovering non-economic damages pursuant to the “Personal

Responsibility Act of 1996,” amending the California Civil Code, adding Sections 3333.3 and

3333.4 and applicable California Vehicle Code Sections.

Each and every Plaintiff, having the freedom to make a choice as to what action to take,
voluntarily assumed said risks, if any there was, in the activities referred to in the Complaint.
This affirmative defense is interposed to the Complaint of each and every Plaintiff in its entirety

and separately as to each individual cause of action or count therein although not restated under

separate headings as to each cause of action or count.

WHEREFORE, Defendant(s) pray(s) that Plaintiff(s) take nothing by reason of the
Complaint and that Defendant(s) be given judgment for costs of suit incurred herein and for such

other and ﬁlrther relief as the Court may deem just and proper.

DATED: A st {3 2009 LAW OFFICES OF STEVEN D. LEVINE

s Y (2 Y/U\ C oL,
RUSSELL P. MCQUOWNL
Attorney for Defendant(s)
HOUSHANG TABATABI, erroneously
sued & served as HOUSHANG

TABATABAI

By:
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PROOF OF SERVICE MAILING LIST

Trenbeath vs. Tabatabai
Case No. 30-2009-00291099

Brian T. Pedigo, Esq.

The Pedigo Law Corporation

7545 Trvine Center Drive, Suite 200
Irvine, CA 92618

Attys. for Plaintiff, JAMES TRENBEATH

.5
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PROOF OF SERVICE BY MAIL - OFFICE DEPOSIT [CCP 1013(a)(3)]

STATE OF CA, COUNTY OF LOS ANGELES
[ am employed in the County of Los Angeles, State of CA, I am over the age of 18 years,

and not a party to the within action; my business address is 990 West 190th Street, Suite 350,

Torrance, CA 90502,

I am readily familiar with my employer’s business practice for collection and processing
of correspondence by mailing with the United States Postal Service.

On September ?E, 2009, following ordinary business practice, I served the within
ANSWER TO COMPLAINT on the party or parties named below, by placing the original or a
true and correct copy thereof in a sealed envelope, with postage thereon fully prepaid, for
collection and mailing with the United States Postal Service where it would be deposited in the

United States Postal Service that same day in the ordinary course of business, addressed as

follows: SEE ATTACHED MAILING LIST.
I declare under penalty of perjury under the laws of the State of CA that the foregoing

¢==>
Proof of Service is true and correct and that this declaration was executed on September 30,

2009, at Torrance, CA.

w2 Wl (D048~

Rene McAllister
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PROOF OF SERVICE BY MAIL - OFFICE DEPOSIT |CCP 1013(a)(3)]

STATE OF CA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of CA, I am over the age of 18 years,
and not a party to the within action; my business address is 990 West 190th Street, Suite 350,
Torrance, CA 90502.

I am readily familiar with my employer’s business practice for collection and processing
of correspondence by mailing with the United States Postal Service.

On September @ 2009, following ordinary business practice, I served the within
NOTICE OF MOTION AND MOTION TO STRIKE THE EXEMPLARY DAMAGES
FROM PLAINTIFF JAMES TRENBEATH’S FIRST AMENDED COMPLAINT;
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF on the
party or parties named below, by placing the original or a true and correct copy thereof in a
sealed envelope, with postage thereon fully prepaid, for collection and mailing with the United
States Postal Service where it would be deposited in the United States Postal Service that same
day in the ordinary course of business, addressed as follows: SEE ATTACHED MAILING
LIST.

I declare under penalty of perjury under the laws of the State of CA that the foregoing
Proof of Service is true and correct and that this declaration was executed on September %

—_—

2009, at Torrance, CA.

o |22

Rene McAllister
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NOTICE OF MOTION AND MOTION TO STRIKE THE EXEMPLARY DAMAGES
FROM PLAINTIFF’S FIRST AMENDED COMPLAINT
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PROOF OF SERVICE MAILING LIST

Trenbeath vs. Tabatabai
Case No. 30-2009-00291099

Brian T. Pedigo, Esq.

The Pedigo Law Corporation

7545 Irvine Center Drive, Suite 200
Irvine, CA 92618

Attys. for Plaintiff, JAMES TRENBEATH
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NOTICE OF MOTION AND MOTION TO STRIKE THE EXEMPLARY DAMAGES
FROM PLAINTIFF’S FIRST AMENDED COMPLAINT
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ORANGE, CENTRAL JUSTICE CENTER

JAMES TRENBEATH, CASE NO. 30-2009-00291099
Plaintiff, PROPOSED ORDER
Vs Judge: Josephine Tucker
) Dept.: W12
HOUSHANG TABATABAI and

DOES 1-10, Inclusive,

Defendants.

Having considered Defendant's Motion to Strike Exemplary Damages from Plaintiff
James Trenbeath’s First Amended Complaint.

Good cause appearing. The motion

DATED: September __ ,2009

By:

JUDGE OF THE SUPERIOR COURT

1

PROPOSED ORDER -




