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  1 Rapp v. Rapp 

 
Brian T. Pedigo, Esq. (SBN 256439) 
THE PEDIGO LAW CORPORATION 
7545 Irvine Center Drive, Suite 200 
Irvine, CA 92618 
Phone & Fax: 877-274-2612 
E-Mail: Brian@PedigoLaw.com 
 
Attorney for Defendants, Timothy and Peggy Rapp 
 
 
 

 
UNITED STATES BANKRUPTCY COURT 

 
CENTRAL DISTICT OF CALIFORNIA – RIVERSIDE DIVISION 

 
 
In re  

 
TIMOTHY ERNEST RAPP AND  
PEGGY SUE RAPP 
   
 Debtors. 
  
 
 
 
DONALD RAPP, 
 
 Plaintiff, 
 vs. 
 
TIMOTHY EARNEST RAPP AND 
PEGGY SUE RAPP, 
 
 Defendants. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

Adv. No.: 6:08-ap-01384-PC 
 
 
NOTICE OF MOTION AND MOTION TO 
DISMISS UNDER RULE 12(b)(6), AND IN 
THE ALTERNATIVE, MOTION FOR 
SUMMARY JUDGMENT UNDER RULE 
56 
 
Date:  5/26/2009 
Time: 9:30 a.m. 
Courtroom: 304 
Judge: Hon. Peter H. Carroll 

 

 TO PLAINTIFF AND ITS ATTORNEY OF RECORD: 

 PLEASE TAKE NOTICE that on May 26, 2009, at 9:30 a.m., or as soon thereafter as 

the matter may be heard in the above-entitled court, located at 3420 Twelfth Street, 

Riverside, CA 92501-3819, defendants TIMOTHY RAPP and PEGGY RAPP will move the 

court to dismiss the action pursuant to FRCP 12(b)(6), and in the alternative, motion for 

Case No.: 06-13903 
 
Chapter 7 
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  2 Rapp v. Rapp 

summary judgment under rule 56, because plaintiff’s complaint fails to state a claim upon 

which relief can be granted, on the grounds that: (1) judicial estoppel prevents plaintiff from 

asserting inconsistent positions from plaintiff’s prior bankruptcy and the claims in this 

adversary proceeding, (2) no facts in the complaint are stated which can hold Peggy Rapp 

personally liable, (3) fraud was not pleaded with sufficient particularity, and (4) the 

underlying claim originating in Superior Court was based on contract alone, not fraud. 

 The motion will be based on this Notice of Motion and Motion, the Memorandum of 

Points and Authorities filed herewith, the request for judicial notice, and the pleadings and 

papers filed herein. 

 

Dated: 4/17/2009 

  By: /s/ Brian T. Pedigo______________ 
  Attorney for Defendants 
  TIMOTHY RAPP and  
  PEGGY RAPP 
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  3 Rapp v. Rapp 

I. 

MEMORANDUM OF POINTS AND AUTHORITIES 

Defendants Timothy and Peggy Rapp moves this Court to dismiss this case by reason of 

judicial estoppel under FRCP 12(b)(6), or in the alternative, to convert to a motion for 

summary judgment.  All the facts necessary for a judgment as a matter of law are contained 

on the face of the pleadings and public documents attached to the request for judicial notice. 

On October 2, 2008, Plaintiff Donald Rapp (Defendant Timothy’s father), filed an 

adversary complaint against Timothy alleging fraud and/or defalcation while acting in a 

fiduciary capacity after Timothy and Peggy’s Chapter 7 bankruptcy had closed (July 26, 

2007). However, the interests in the property that are now sought by Plaintiff were not 

disclosed in Plaintiff Donald Rapp’s own Chapter 7 bankruptcy, filed 9/26/2002 (Attached 

hereto as Exhibit “1” with the accompanying request for judicial notice). 

Introduction 

II. 

The following timeline sets forth the facts taken from the face of the Complaint 

(Complaint attached to request for judicial notice as Exhibit “2”). The facts stated in the 

Complaint are not admitted (i.e. in dispute), but are listed here for the purposes of this motion 

only. Facts are also taken from Plaintiff’s prior bankruptcy (attached as Exhibit “1”), to show 

that Plaintiff’s claim should be barred by judicial estoppel for failure to disclose interests in 

property during his own bankruptcy: 

Timeline 

• ~2001: An alleged transfer of $50,000 is made to Timothy for the purposes of a 

down-payment on a home. Complaint at 2, ¶ 5(b). 

• ~2001: Timothy takes over the family vending-machine business. Complaint 2, ¶ 

6(a). 

• 11/26/2002: Donald files for Chapter 7 Bankruptcy, Case No. RS02-25671MJ, 

failing to list any interest in the $50,000 or the vending machine business, and 

obtains a discharge on 1/7/2003. 

• ~2004: Timothy sells his home. Complaint at 2, ¶ 5(c). 

• ~2005: Timothy sells the vending machine business. Complaint at 2, ¶ 6(b). 
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  4 Rapp v. Rapp 

• 12/19/2006: Timothy and Peggy file for Chapter 7 Bankruptcy, Case No. 6:06-bk-

13903-PC, and they obtain a discharge on 7/2/2007. 

• 11/2/2008: Donald files an adversary complaint against Timothy alleging monies 

owed which are related to the $50,000 transfer and vending machine business 

listed above, both of which alleged interests were not listed in Donald’s own 

Chapter 7 bankruptcy. Case No. 6:08-ap-01384-PC. 

III. 

“(A)bsent any good explanation, a party should not be allowed to gain an advantage by 

litigation on one theory, and then seek an inconsistent advantage by pursuing an incompatible 

theory.” New Hampshire v. Maine (2001) 532 US 742, 749, 121 S.Ct. 1808, 1814.  

The Ninth Circuit, in Hamilton v. State Farm Fire & Casualty Co., 270 F.3d 778 (9th 

Cir.2001), estopped the plaintiff from bringing a bad faith claim against his  insuror, not a 

creditor, because plaintiff had previously failed to identify in his  bankruptcy petition the 

underlying claim for reimbursement of property loss then pending with the insuror. Though 

only a claim for reimbursement at the time plaintiff filed his bankruptcy petition, the claim 

was a potential asset requiring disclosure. The court reasoned: 

 
In this case, we must invoke judicial estoppel to protect the integrity of the bankruptcy 
process. The debtor, once he institutes the bankruptcy process, disrupts the flow of 
commerce and obtains a stay and the benefits derived by listing all his assets. The 
Bankruptcy Code and Rules impose upon the bankruptcy debtors an express, affirmative 
duty to disclose all assets, including contingent and unliquidated claims. The debtor's 
duty to disclose potential claims as assets does not end when the debtor files schedules, 
but instead continues for the duration of the bankruptcy proceeding. Hamilton's failure to 
list his claims against State Farm as assets on his bankruptcy schedules deceived the 
bankruptcy court and Hamilton's creditors, who relied on the schedules to determine 
what action, if any, they would take in the matter. Hamilton did enjoy the benefit of both 
an automatic stay and a discharge of debt in his Chapter 7 bankruptcy proceeding. 
However, it is his failure to disclose assets on his bankruptcy schedules that provides the 
most compelling reason to bar him from prosecuting claims against State Farm.  

Judicial Estoppel Applies because Plaintiff did not Disclose the Alleged Interests 

in the Property now in Dispute during Plaintiff’s own Chapter 7 Bankruptcy. 

 In the bankruptcy context, a party is judicially estopped from asserting a cause of action 

not raised in a reorganization plan or otherwise mentioned in the debtor's schedules or 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

 

  5 Rapp v. Rapp 

disclosure statements. Hay v. First Interstate Bank of Kalispell, N.A., 978 F.2d 555, 557 (9th 

Cir.1992) (failure to give notice of a potential cause of action in bankruptcy schedules and 

Disclosure Statements estops the debtor from prosecuting that cause of action). 

Here, Plaintiff Donald Rapp obtained the advantage of receiving a Chapter 7 discharge 

in this court while not disclosing the very same interests now alleged in this adversary 

proceeding. Plaintiff relies on a contract theory (e.g. “defendant promised to pay me back”), 

while at the same time asserting that he had no contractual rights of repayment at the time of 

Plaintiff’s own bankruptcy. Because Plaintiff has taken clearly inconsistent positions in the 

bankruptcy context, Plaintiff’s complaint should be dismissed under FRCP 12(b)(6) and the 

doctrine of judicial estoppel. 

IV. 

“We begin by noting that in California, property acquired prior to marriage is separate, 

while property acquired during the marriage is presumed community property. (Civ.Code, §§ 

5107, 5108, 5110.) Income from separate property is separate, the intrinsic increase of 

separate property is separate, but the fruits of the community's expenditures of time, talent, 

and labor are community property. (Civ.Code, §§ 5107, 5108.)” In re Marriage of Dekker, 17 

Cal.App.4th 842, 850, 21 Cal.Rptr.2d 642, 646 - 647 (Cal.App. 4 Dist.,1993). 

The non-specific fraud alleged in the complaint provides no basis to hold Peggy Sue 

Rapp personally liable. The transfer of property at issue occurred between the years 2001 and 

2002, before the defendants were married in 2005. Complaint, Page 5, ¶ 7.   The transfer of 

property at issue should be characterized as a separate property interest, not community 

property. There is no allegation of transmutation having occurred. As a matter of law, only 

Defendant Timothy Rapp could have received the transfer of the separate property interest at 

issue.   

Plaintiff has Stated no Facts Which Could Hold Defendant Peggy Sue Rapp 

Personally Liable on Timothy’s Separate Property Interest. 

 The only time in which Peggy’s name appears on the face of the complaint is to 1) 

explain who she is, and 2) to allege that she owed some kind of duty of disclosure at the time 

of her own bankruptcy. And, as argued below, failure to provide notice to Plaintiff Donald 
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  6 Rapp v. Rapp 

Rapp in a no-asset Chapter 7 case does not make the debts non-dischargeable. For these 

reasons, the claims against Peggy Sue Rapp should be dismissed in their entirety. 

V. 

Plaintiff's failure to meet the specific pleading requirements of Rule 9(b) may result in 

dismissal of the complaint. See Vess v. Ciba–Geigy Corp. USA (9th Cir. 2003) 317 F3d 1097, 

1107–1108. 

In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall 

be stated “with particularity.” FRCP 9(b); Desaigoudar v. Meyercord (9th Cir. 2000) 223 

F3d 1020, 1022–1023—fraud must be pled “with a high degree of meticulousness.” Fraud 

averments failing to meet the Rule 9(b) standard are to be disregarded, and the remaining 

allegations evaluated to see if a valid claim has been stated.  Vess v. Ciba–Geigy Corp. USA 

(9th Cir. 2003) 317 F3d 1097, 1105. 

The “particularity” requirement serves several purposes: (1) it ensures that a defendant 

has sufficient information to formulate a defense by providing adequate notice of both the 

nature and grounds of the claim; (2) it reduces the number of frivolous suits brought solely to 

extract settlements; (3) it eliminates fraud actions in which all the facts are learned after 

discovery; and (4) it provides an increased measure of protection for a defendant's reputation. 

Concha v. London (9th Cir. 1995) 62 F3d 1493, 1502–1503. 

Here, Plaintiff has not given sufficient information to inform the defendant or the Court 

the requisite facts which would give rise to non-dischargeability for fraud. Rather, this 

complaint savagely attacks Defendant Timothy Rapp’s reputation in broad and irrelevant 

ways. Finally, almost all of the legally necessary facts would have to be produced through 

discovery. For these reasons, the complaint should be dismissed for failure to plead with the 

requisite particularity. 

 

Because Fraud was not Pleaded with Particularity, the Complaint Should be 

Dismissed. 
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  7 Rapp v. Rapp 

VI. 

Plaintiff has pursued the defendants in to this court in an attempt to convert a default on 

prior claims for breach of contract into claims for fraud. Plaintiff cites 11. U.S.C. § 

523(a)(3), 727(a)(2)(A), and 717 [sic], as the authority to make Defendants’ debts non-

dischargeable.  Plaintiff does not state with the required specificity what alleged underlying 

acts would constitute non-dischargeable fraud. 

The Underlying Claims from Superior Court were Based Solely on Contract, not 

on Fraud. 

a. §523(a)(3) does not affect this No-asset Chapter 7 bankruptcy Case

First, Section 523(a)(3)(A) is not implicated in a "no-asset" Chapter 7 case because there 

is no time limit on filing proofs of claim. I.e., if the bankruptcy trustee determines there are 

no assets to distribute in a Chapter 7 case, no deadline is set for creditors' claims. Thus, 

“there can never be a time when it is too late to permit timely filing of a proof of claim.” In 

re Nielsen, (9th Cir. 2004) 383 F3d 922, 927.  

Furthermore, reopening to add an omitted creditor is not necessary in a Chapter 7 “no 

asset/no bar date” case (where the court sends a notice directing creditors not to file a proof 

of claim). Relief is unnecessary because if the omitted debt is dischargeable under § 523(a) 

(3)(A), it was already discharged under § 727; if nondischargeable under § 523(a)(3)(B), it 

was not discharged. Amending the schedules does nothing in this situation. In re Beezley (9th 

Cir. 1993) 994 F2d 1433, 1434.  

In a Chapter 7 or individual Chapter 11 case, a creditor who fails to receive written notice 

of the deadline for filing claims and has no actual knowledge of the bankruptcy case in time 

to file a claim will not have its claim discharged. 11 USC § 523(a)(3). But this exception 

does not apply if no claim-filing deadline has been set (as generally occurs in "no asset" 

Chapter 7 cases). See In re Beezley (9th Cir. 1993) 994 F2d 1433, 1436. 

Because §523(a)(3) does not apply to no-asset chapter 7 cases, this claim for “fraud” 

under §523(a)(3) should be dismissed.  

. 

b. No Facts were Alleged which would Entitle Plaintiff to Relief Under 

§727(a)(2)(A) and Defendant-Debtors listed the Default Judgment in their 

Statement of Financial Affairs. 
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  8 Rapp v. Rapp 

An objection to discharge under § 727(a)(2)(A) requires, within one year of filing the 

petition, (1) a transfer or concealment, and (2) a subjective intent on the debtor's part to 

hinder, delay or defraud a creditor through the transfer or concealment. The debtor's 

fraudulent intent must be actual, rather than constructive, and “may be established by 

circumstantial evidence, or by inferences drawn from a course of conduct.”   

To obtain a denial of discharge under § 727(a)(4)(A), a creditor must establish that “(1) 

the debtor's oath was made knowingly and fraudulently; and (2) the false oath was related to 

a material fact.” (internal citations omitted). In re Aubrey, 111 B.R. 268, 274 (9th 

Cir.B.A.P.1990); In re Thomsen, 1999 WL 140607, 1 (C.A.9) (C.A.9,1999). 

There are no facts in the complaint which indicate with any particularity transfer, 

concealment, or the intent to delay or defraud a creditor. Money owed under a default 

judgment for breach of contract was not transferred or concealed. In fact, the default 

judgment was listed on debtors’ statement of financial affairs. (Attached to request for 

Judicial Notice, Exhibit “3”, page 2).   

Because no allegations in the complaint would entitle Plaintiff to relief under 

§727(a)(2)(A), this claim should be dismissed. 

c. 11 U.S.C. §717 Does Not Exist

Defendant is unable to locate 11 U.S.C. § 717. This, therefore, is not a basis to hold 

Defendants’ debts non-dischargeable.  

. 

 For the foregoing reasons, defendant respectfully requests that this Court dismiss the 

Complaint in its entirety. 

 

Dated: 4/17/2009 

  By: 

CONCLUSION 

/s/ Brian T. Pedigo______________ 
  Attorney for Defendants 
  TIMOTHY RAPP and PEGGY RAPP 
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  1 Rapp v. Rapp 

 
Brian T. Pedigo, Esq. (SBN 256439) 
THE PEDIGO LAW CORPORATION 
7545 Irvine Center Drive, Suite 200 
Irvine, CA 92618 
Phone & Fax: 877-274-2612 
E-Mail: Brian@PedigoLaw.com 
 
Attorney for Defendants, Timothy and Peggy Rapp 
 
 
 

 
UNITED STATES BANKRUPTCY COURT 

 
CENTRAL DISTICT OF CALIFORNIA – RIVERSIDE DIVISION 

 
 
In re  

 
TIMOTHY ERNEST RAPP AND 
PEGGY SUE RAPP, 
   
 Debtors. 
  
 
 
 
DONALD RAPP, 
 
 Plaintiff, 
 vs. 
 
TIMOTHY EARNEST RAPP AND 
PEGGY SUE RAPP, 
 
 Defendants. 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
Adv. No.: 6:08-ap-01384-PC 
 
 
REQUEST FOR JUDICIAL NOTICE 
 
 
Date:  5/26/2009 
Time: 9:30 a.m. 
Courtroom: 304 
Judge: Hon. Peter H. Carroll 

 

 Defendants, by and through its attorney, hereby requests the Court to take judicial 

notice pursuant to Federal Rule of Evidence 201 of the following facts: 

Case No.: 06-13903 
 
Chapter 7 
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  2 Rapp v. Rapp 

1. Plaintiff filed for Chapter 7 bankruptcy in this Court on September 26, 2002, a 

copy of the schedules and Statement of Financial Affairs is attached hereto as 

Exhibit “1”. 

2. Plaintiff filed an Adversary Complaint for Non-Dischargeability in this Court on 

October 2, 2008, attached hereto as Exhibit “2”. 

3. Defendants filed for Chapter 7 bankruptcy in this Court on December 19, 2006. A 

copy of Defendants’ Statement of Financial Affairs is attached as Exhibit “3”. 

 

Dated: 4/17/2009 

  By: /s/ Brian T. Pedigo______________ 
  Attorney for Defendants 
  TIMOTHY RAPP and  
  PEGGY SUE RAPP 
 



 

 

 

 

 

 

 

 

 

 

 

 

 

Exhibit 1 









































6:02-bk-25671-MJ Donald E Rapp
Case type: bk Chapter: 7 Asset: No Vol: v Judge: Meredith A. Jury

Date filed: 09/26/2002 Date of last filing: 01/23/2003 Date discharged: 01/07/2003
Date terminated: 01/23/2003

History

Doc.
No.

Dates Description

1 Filed: 09/26/2002
Entered: 09/27/2002

 Voluntary Petition (Chapter 7)

2 Filed: 09/26/2002
Entered: 09/27/2002

 Exhibit C not Required

3 Filed: 09/26/2002
Entered: 09/27/2002

 Statement of Related Case

4 Filed: 09/26/2002
Entered: 09/27/2002

 Notice Avail Chapters

5 Filed: 09/26/2002
Entered: 09/27/2002

 Summary of Schedules

6 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule A - Real Property

7 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule B - Personal Property

8 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule C

9 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule D - Creditors Holding Secured Claims

10 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule E - Creditors Holding Unsecured Priority Claims

11 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule F - Creditors Holding Unsecured Nonpriority Claims

12 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule G

13 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule H

14 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule I - Average Income

15 Filed: 09/26/2002
Entered: 09/27/2002

 Schedule J - Current Expenditures

16 Filed: 09/26/2002
Entered: 09/27/2002

 Declaration Re Sched

17 Filed: 09/26/2002
Entered: 09/27/2002

 Statement of Financial Affairs

18 Filed: 09/26/2002
Entered: 09/27/2002

 Statement of Intent

CM/ECF - U.S. Bankruptcy Court (v3.3.1 - LIVE) https://ecf.cacb.uscourts.gov/cgi-bin/HistDocQry.pl?791566063488613-...
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19 Filed: 09/26/2002
Entered: 09/27/2002

 Disclosure of Compensation of Attorney for Debtor

20 Filed: 09/26/2002
Entered: 09/27/2002

 Attorney's State Bar Number

21 Filed: 09/26/2002
Entered: 09/27/2002

 Verification of creditor matrix

22 Filed: 09/26/2002
Entered: 09/27/2002

 Matrix (Mailing List)

23 Filed: 09/26/2002
Entered: 09/27/2002

 Declaration of Attorney

24 Filed: 09/26/2002
Entered: 09/27/2002

 Atty Signature Pg2 Petition

25 Filed &
Entered:

09/27/2002

Terminated: 11/05/2002

 Notice of 341a meeting (BNC)

26 Filed: 09/29/2002
Entered: 10/01/2002

 Certificate of Mailing

27 Filed &
Entered:

11/05/2002  Declaration of debtor(s) re: performance under 11 USC sec 521(2)(A) and
(B)

28 Filed &
Entered:

11/05/2002

Terminated: 12/02/2002

 Trustee worksheet; meeting continued

29 Filed: 11/07/2002
Entered: 11/08/2002

 Notice of continued meeting of creditors and appearance of debtor (11
USC 341(a))

30 Filed &
Entered:

11/08/2002

Terminated: 12/05/2002

 Motion for Relief from Stay - Personal Property

31 Filed &
Entered:

11/08/2002  Request for special notice

32 Filed: 11/13/2002
Entered: 11/14/2002

 Reaffirmation agreement (no hearing required)

33 Filed: 11/19/2002
Entered: 11/20/2002

 Response to motion for order to terminate, annul, modify or condition the
automatic stay and declaration(s) in support

34 Filed: 11/19/2002
Entered: 11/20/2002

 Description not available

35 Filed: 11/19/2002
Entered: 11/20/2002

 Schedule C

36 Filed: 11/19/2002
Entered: 11/20/2002

 Statement of Financial Affairs

37 Filed: 11/27/2002
Entered: 12/02/2002

 Trustee worksheet; meeting continued

38 Filed: 11/27/2002
Entered: 12/02/2002

 Notice of continued meeting of creditors and appearance of debtor (11
USC 341(a))

39 Filed &
Entered:

12/04/2002  Change of address

CM/ECF - U.S. Bankruptcy Court (v3.3.1 - LIVE) https://ecf.cacb.uscourts.gov/cgi-bin/HistDocQry.pl?791566063488613-...
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40 Filed: 12/04/2002
Entered: 12/05/2002

 Hearing Held

41 Filed: 12/04/2002
Entered: 12/05/2002

 Motion for relief from the automatic stay PERSONAL PROPERTY
(BNC-PDF)

42 Filed: 12/10/2002
Entered: 12/11/2002

 Trustee worksheet; meeting concluded

43 Filed &
Entered:

12/11/2002  Final report of trustee in no asset case

44 Filed &
Entered:

01/07/2003  DISCHARGE OF DEBTOR - Chapter 7 (BNC)

45 Filed: 01/09/2003
Entered: 01/10/2003

 Certificate of Mailing

46 Filed &
Entered:

01/23/2003  ORDER closing case

PACER Service Center
Transaction Receipt

03/22/2009 15:29:36
PACER
Login:

bp2419 Client Code: Rapp

Description: History/Documents Search
Criteria:

6:02-bk-25671-MJ
Type: History

Billable
Pages:

2 Cost: 0.16

CM/ECF - U.S. Bankruptcy Court (v3.3.1 - LIVE) https://ecf.cacb.uscourts.gov/cgi-bin/HistDocQry.pl?791566063488613-...
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10 

Joyce W. Rapp, Esq., BarNo. 158659 
Box 3482 
Crestline, CA 92325 
909-338-1252 
Counsel for respondent 

FILED 

I OCT' 2 2008 ] 
CLERK U.S. BANKRupt~'f' QGURt 

CENTRAL DISTRICT OF CAb.IFb~"'IA 
ev--

UNlTED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNlA 

11 DONALD RAPP, CASE NO. 06-13903PC 

COMPLAlNT FOR NON­
DlSCHARGEABILITY 

12 Plaintiff, 

13 
vs. 

14 TIMOTHY ERNEST RAPP AND 
15 PEGGY SUE RAPP, 

16 

17 

18 

19 

Defendants. 

Plaintiff Donald Rapp, by his undersigned counsel, for his complaint against the 

20 
defendants, alleges as follows: 

21 1. 

22 2. 

This is a core proceeding over which this Court has jurisdiction under 28 U.S.C. § 157(b). 

Defendants are the debtors in this chapter 7 case. Plaintiff is a creditor of defendants. 

23 Plaintiff/Creditor Donald Rapp (hereinafter "Donald") is the father of debtor/defendant 

24 Timothy Rapp (hereinafter "Timothy") and the father-in-law of Peggy Sue Rapp. 

25 
3. 

26 4. 

27 

28 

This is an adversary proceeding to determine the dischargeability of a debt. 

Defendants commenced their chapter 7 case in December 2006. At the time defendants 

owed to plaintiff a total debt of $96,000, plus pre- and post-judgment interest thereon and 

costs of suit. 

1 
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5. 

6. 

Defendants failed to include plaintiff as a creditor in the schedules. The last day to file a 

complaint for a determination that the debt owed to plaintiff is nondischargeable under 

section 523(a)(2)(A) has expired. The debt is nondischargeable under sections 523(a)(2)­

(A), 523(b)(l)(C) and 523(C)(4) of said code for the following reasons: 

a. After Timothy graduated from college he lived in his father's and [now deceased] 

mother's home, refusing to go out and work and obtain his own home, even when 

requested to, even though he was past 30 years of age. 

b. Therefore, in 2001, Donald and Timothy's mother refinanced their home, in order 

to lend $50,000 to Timothy to purchase his own home (at the approximate cost of 

$270,000); other monies were used to pay down Timothy's debts that he had 

incurred with his mother's assistance, without his father's knowledge. 

c. Timothy was to repay the $50,000 when he sold that home; he sold it in 2004 for 

approximately $480,000, thus realizing a profit, but refused to pay his father the 

$50,000 he had agreed to pay. Timothy told his father that, with those proceeds, 

he paid approximately $125,000 for the modular home which listed in the petition 

as a "mobile" home. Said home was valued at $114,000 at the time he filed the 

bankruptcy proceeding. 

Defendants are indebted to plaintiff in the sum of$46,000 on a debt for fraud or defalcat­

ion while acting in a fiduciary capacity as a result of the following events: 

a. Also in 2001 Donald needed to take care of his terminally-ill wife full-time and 

Timothy still was not working, so Donald allowed Timothy to take over managing 

his vending machine business, which Donald started and of which he paid for and 

owned all ofthe assets. The agreement was that Donald was to receive $800 per 

month of the daily proceeds and 50% of the sale proceeds. However, Timothy 

kept all of the daily proceeds. 

b. Timothy sold the business in 2005, for approximately $60,000, and kept all of the 

sale proceeds, as well, thus breaching the agreement. 

c. In 2005 Timothy paid his father a total of $4,000 on the debts, claiming he 

"needed more time" to get his life together and pay the rest of the money. 

Personally and through others he also asked his father to "be patient" until some 
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28 
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g. 

h. 

I. 

J. 

k. 

undetermined time at which he would pay his father. 

To avoid the expiration of the statute of limitations, Donald filed suit for fraud 

and breach of contract in January 2006 and caused Timothy to be served that 

month. 

Upon being served, Timothy, personally and through relatives, induced everyone 

in the family who would do so to cease having any contact with Donald unless he 

dropped the State Court suit; those who refused to ignore Donald ceased to hear 

from Timothy. However, in those few communications, usually instigated by 

Donald, no one told him of Timothy's filing for bankruptcy. 

Because Timothy took no timely action in the state court case his default was 

entered in March, 2006; in July Timothy moved to set aside the default, which 

was denied in August 2006 for procedural reasons. 

He then attempted to file a substitution of attorney of himself in pro per in 

November, which was rejected because there was no proof of service on Donald; 

it was subsequently filed. Thereafter, Timothy made no further attempt to redress 

his rights or to pay his debts to his father and the case went to trial on the default 

in January 2007, in which the judge ordered Timothy to pay $96,000 to his father. 

Because Timothy has also failed to pay the real property taxes on his property, 

two tax liens are also recorded against it. 

Unknown to Donald, Timothy and Peggy had filed a Chapter 7 Petition for 

bankruptcy in December 2006, listing the case against Timothy in the petition.; 

however, he did not request an automatic stay. Nor did he amend his petition to 

include the judgment. 

Even after receiving notice of Donald's judgment recorded against his real 

property in August 2007 Timothy never gave any notice, nor did anyone else, to 

Donald or his attorney. 

Because Timothy had previously affirmed to his father the debts on which the 

complaint was based, both personally to his father and through his sister; because 

he failed to protect his legal rights in the state court case; and no one had told 

Donald that Timothy had filed a bankruptcy petition; Donald had no reason to 
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believe that Timothy would do anything other than pay his father back the monies 

he owed him once the judgment was entered. 

\. Thus, Donald had no actual notice, no constructive notice, nor any inquiry notice 

of Timothy's and Peggy's bankruptcy until his daughter and son-in-law finally 

told him in his most recent contact with them in April 2008. 

Timothy and Peggy were married after he obtained the property and incurred the debts to 

his father; however, although Peggy may claim a community property interest in Timo­

thy's property, it is subordinate to Donald's interests in the property, pursuant to § 509. 

Thus, the debts owed by defendants to plaintiff in the total amount of $96,000 plus pre­

and post-judgment interest are nondischargeable under section 523(a)(3) of said Code. 

The debts are additionally nondischargeable under sections 727(a)(2)(A) and 717, based 

on the following: 

a. Both debtors signed their entire bankruptcy petition under penalty of perjury; 

additionally, they signed under penalty of perjury that the list of creditors was 

complete. 

b. At item 14 Timothy additionally failed to acknowledge that he held and controlled 

his father's money. 

c. Defendants' modular - not "mobile" - home was valued by the tax assessor in the 

amount of $114,000 at the time defendants filed their petition, rather than the 

value given in the petition. 

19 WHEREFORE, plaintiff prays that the court determine that the total debt of $96,000 plus 

20 pre- judgment interest is nondischargeable; that the court enter judgment declaring the debt to be 

21 nondischargeable; that the Court award post-judgment interest and plaintiffs costs to plaintiff; 

22 and that plaintiff have such other and further relief as is just and proper. 

23 

24 Respectfully submitted, 

25 July 1, 2008 

26 

27 

28 
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